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B nene «Cepreii CosroBner nporus Poccuny»
Esponeiickuii Cyn mo npasam uemosexa ([leppas Cexuus), 3acenas
ITanatoii, B coctas KoTOpoi BOmIM:

Huna Baiiny, IIpedcedamens

Anaronnii Kosrep,

Hep Jlopeucen,

Onusaber lraiiuep,

Xannap [apxues,

Jluroc-Anexcanap CuupssHoc,

Spuk Moc, ¢yosu, u Copen Hunscen, Cexpemape Cexyuu Cyda,
nposelsd sacenanne 4 centsops 2012 rona 3a 3aKpEITEIMY JBEPAMH,
BEIHEC CJICAYIOMEE TIOCTAHOBIEHUE, YTBEPXKICHHOE B TOT YK€ AEHD!

INPOIIEJITYPA

1. Jleno 6sut0 Bo3GyxueHo no xamobe (Ne22152/05) nporus
Poccuiickoit ®enepamuu, moctymmsmeii B Cyq coriacHo craTee 34
Konpenuuu o sammre npaB denoBeka M OCHOBHEIX CBOGOX (Hamee —
«KonBeHums») oT rpaxgaHmHa Poccuiickolt ®epepaumn CoNoBbeBa
Cepres IOpresnya (nanee — «sassurensy) 30 Mas 2005 roga.

2. Wnrepecel 3asBurens npexctaBmsui B, Kimmammm, amsokar,
NpakTuKyroumii B Bonrorpagme. HWurepecst Bruacreit  Poccmiickoit
@enepamun («Bractuy) npencrasnan I MarmomksH, VioaHOMOYeHHBH
Poccuticko#t @enepanmn npu Espornetickom Cysie 1o npaBaM denoBexa.

3. Cepasics na oyukT 1 cratey 5 Konpenuuu, 3ag8uTens yTBEpKAad, B
YACTHOCTH, YTO HE3AKOHHO COAEPIKANCA IO/ CTPasKeii.

4. 29 supaps 2009 ropa xanoba Gruta KOMMYHHLMpOBaHa BractaM.
Tawxe Cyx pewnn paceMoTpers anoby IO CymECTBY OXHOBPEMEHHO C
pemeHiemM Bonpoca o ee npuemneMocty (GuiBmmii mysxT 1 cTateu 29).

OAKTEIL

I. OBCTOATEJILCTBA NEJIA

5. 3assurens popuncsa B 1982 rogy u npoxueaer B r. Bonrorpaze.



2 IIOCTAHOBJIEHUE 10 AEJIY «CEPTEM COJIOBLEB npotus POCCHM»

A. PasGuparelbCTBO, Kacalolieecsl COAEPIKAHUST 3asIBHTENS! IO
cTpaskeit

6. 10 mapra 2003 roma sasBurens GLUI 3aepskaH IO ITOJO3PEHHIO B
COBEepINEHHH yOUICTBA IT0 HEOCTOPOXXHOCTH. B HeycTanoBneHHRI IeHb OH
HAaHsUI YacTHOIO afBokara A.b.

7. 17 mapta 2003 roga Kpacnoapmelickuii palionssii cya r. Boarorpana
(mamee — «paifonHsli Cym») BEIHEC IIOCTAHOBICHHE O 3aKIIOYEHHU
3aIBUTENIA IIOJ CTPaXy B CIECACTBEHHOM H30JATOPE Ha OCHOBAHMHM CTaTeH
97-101 m 108 VromosHo-mpoueccyalsHoro Kojgekca Poccuiickoif
Denepauun (nanee — «YTIK»).

8. 19 mapra 2004 rojga yrojaoBHOe JeNO NPOTHB 3asIBUTENS GEUIO
NepeliaHo B PalOHHBIA CyHd, NOCIE HYEero YKA3AHHBIH CyI HEOXHOKDATHO
NPOJIJIEBAN! CPOK €TI0 COAEPIKAHUS O] CTPaKeH.

9. Hocranosnenrem ot 21 nexabps 2004 roga palioHHEIH Cy)1 IEPOMIMI
CPOK CoJepKanyist 3aaBuTell nox ctpaxeit no 20 mapra 2005 roga.

10. B meycranosnennerii nens mapra 2005 roga cropoHa oGBMHEHUS
obpartunace B palfomHEIH cyx ¢ XoxaraifcTBOM 06 OYEpPENHOM IPOJUIEHHAH
CPOKa  3aKFOYEHMS  3afBUTENI B CHEACTBEHHOM  H30JITOpE;
COOTBETCTBYIOIIEE CIyIaHue 65170 HasHaueHo Ha 17 mapta 2005 roga.

11. Tlocranosnenuem ot 17 mapra 2005 roga palloHHEIH CYI OTIOMKUI
3aceflaHHe [0 BONPOCY IPOICHHsS CPOKA CONEPHKAHMH 3asBHTENS IIOJ
CTPaXKEH, IIOCKONBLKY €ro axsokaT, Oyayun Hamiexkamum o6pasoM
M3BELICHHEIM O 3acellaHyH, He ABmics Oe3 obbschenms rnpuuud. Hosoe
cynebroe 3acenanue OBLTO HasHaueHO Ha 22 mapra 2005 roga. 3asgButens
IPHCYTCTBOBAI Ha 3aCeaHUy cy/a, cocTossmemcs 17 mapra 2005 roga.

12. B moagens 21 maprta 2005 roja ageokar 3assutes 65U1 U3BEIEH O
JlaTe, BPEMEHH U MECTE HOBOTO CYIEOHOTO 3aCeIaHusl.

13. Tlocranosneruem ot 22 mapra 2005 roa paHOHHEIA CyI IPOIJILI
CPOK cojepxaHus 3agsutelsl nox crpaxed no 20 urows 2005 roma. B
IIOCTAHOBJICHHH, CPECIOM IPOYEro, TOBOPUIOCH, YTO CPOK COAEPIKAHHS
3agBUTENS IIOJ CTpaXKeH, CAHKUHMOHHMPOBAHHOTO IOCTAHOBJIEHHEM OT
21 mexabps 2004 ropa, ucrex 20 mapra 2005 roma. CornacHo IpoToXomy
3acelaHus aJBOKaT 3afABUTENs HE IPHCYTCTBOBAT U HE U3BECTHI CYX O
OpHYMHaX cBOero orcyrcTsus. Ha Bompoc cyma o ToM, He BO3paxkaer M
3a4BUTENb NIPOTHB PAacCCMOTPEHUS BOTIPOCa B OTCYTCTBHME €ro ajBOKAaTa,
3a4BUTENE 3aSBUJI, UTO He BO3PaXKaer.

14. B HeycTaHOBJGHHEIX JIeHb 3aABMTENb NOA&T Kaloby B
Bosnrorpaznckuit obnactHoit cyn (manee — «oGnacTHOM cym») Ha TO, 9TO
COJeprKanue ero moj, crpaxke B mepuon Mexay 20 u 22 mapra 2005 ropa
OBIJIO  HE3aKOHHEIM,  IIOCKONBKY  HE  OBIIO  CAHKIMOHUDOBAHO
nocranoeneneM cyaa. OH Taxke yTBepxman, uro 22 mapta 2005 roma
PalfOHHEIA CYA pacCMOTPEN BOIPOC O COAEPIKAHHMM €ro IIOJ CTpaXel B
OTCYTCTBME €ro aiBokaTa. HeT ykaszaHuil Ha TO, YTO 3a9BHTENb TaKXKe



TIOCTAHOBJIEHUE IT0O JEIIY «CEPTEN COJIOBBEB npotus POCCU» 3

nozjan xanofy Ha NPEeArnoNaraeMoe HeHasHaYeHWe JUIs Hero paloHHEIM
cynoM GecruIaTHOro aJBOKATA UM OTIOKEHUE JIENA4,

15. 26 ampens 2005 roma obmactHolt cyx OTKIOHHA xanoby. OH
TIOCTaHOBWJI, YTO JOBOJIBI 3ASBUTENS O PasphIBE MEXKIY NOCTAHOBICHMAMY O
3aKUTIIOYEHUM TI0J{ CTPaxy M PacCMOTPEHMH BOIPOCA O CONEPIKAHUM MOJ
CTPaXKeH B OTCYTCTBME €r0 aJ[BOKATA «HE SBJLIFOTCS CYIIECTBEHHEIMUY» W
9TO PafOHHEIN CYJ He HAPYIIMIT COOTBETCTBYIOU[HE MONIOKEHHS YTOIOBHO-
NPOUECCYaBHOrO  3aKOHOHATENBCTBA TP UPOJIEHHM  CPOKAa  €ro
cozepxanua noj crpaxed. YTO Kacaercs OTCYTCTBHS aiBOKaTa, TO CY[
ormerd)t, 4To A.B. 651 HapnexamuM 06pasom GBI M3BEINEH O cynebHoM
saceragun 22 Mapta 2005 roga m He XOHaTafcTBOBA 06 OTIOXKEHUH
CyIeOHOro 3aceflaHus, COOTBETCTBEHHO, PaliOHHEIN CYJ MPaBIIILHO peu
paccMOTpPETH AEN0.

b. Onpapnanpe 3aasHTEass WU pa3dHpPaTeibCTBO O BBLIILIATE
COOTBETCTBYIOUIEH KOMIIEHCAI(HI

16. 16 mapra 2006 roga palfoHHBIHA Cyn ONpaBaan 3asBUTENS IO BCEM
craThsiM OOBMHEHMs M IIOCTAHOBMN O ero oceobosxaenuH. IIpurosop
[IIACUJT, CPEH NPOYEro, YTO 3aIBUTENE BIPAaBe NOTPeGOBATEL KOMIICHCAIMIO
MaTepUaIbHOro ymep6a ¥ MOPaIbHOIO Bpea, NPUIMHEHHEIX B pe3ym>TaTe
€r0 YrOJIOBHOTO IIPECTIEI0BAHU.

17. B neycranoeneHusrii pens B 2007 romy 3agBHTENb ITOZAT HUCK O
BBIIIATC KOMIEHCANMH B CBSI3M C YrOJOBHBIM IIPECNENOBAHMEM U
HE32KOHHEIM COJEpXaHHeM IOJN CTpaxeH. B wactHocTH, oH TpeBopan
BRIIaTHTE emy /36 000 poccuiickux pybnell B KayecTBe KOMITEHCALMH
MOpanesHOro Bpema u 177 355 pybmeit B KavecTBe KOMIICHCALMM
MaTepHanbHOro yrepba.

18. Pemenuem or 6 mapra 2007 roma pafioHHBIA CyA YacTUYHO
yEOBAeTBOpUI  TpeGOBaHusA  3asgBHTENd, B3ECKaB ¢ (DefepansHOTo
KazHayeiictBa B ero noms3y 137 377 pybieil B kadecTBe KOMIICHCALIMU
MarepraneHoro ymepba u 400 000 pybnelt B kayecTBe KOMIIEHCAUMU
MOpansHOro Bpega. Pemenue cyga B COOTBETCTBYHOINEH YacTH TJIACHT

clexyIomee:

. Ilpunumas BO BHMMaHKe TO (aKT, YTO [3a4BHTENb] ObUI ONpaBaaH, a UMEHHO,
ObL1 IPH3HAH HEBMHOBHEIM B COBEPIUGHHH 0000 THKKOTO NPECTYMJICHHUS, B KOTOPOM
OOBMHANCH, ... CyA CYMTACT, 910 [3agBuTENb] OBUT HE3AKOHHO MOJBEPTHYT
YFOJOBHOMY TpPECNCHOBAHMIO M HE3aKOHHO CONEPXKaNCs M0 CTpaXel, ..., B
pesynstate 4ero emy ObUI NPHYMHEH MaTepHaNbHEIR yIuep6 B BHE MOTepH
3apabOTHOM NNATEl M MOPANLHEI BPe/l B BHAE HPABCTBEHHLIX CTPAAAHUH, COCTOSIINX
B NPOZOJDKUTENIBEHOM CTPECCE BCIIENCTBUE COMEPIKARUS B CHEACTBEHHOM H3ONATODE,

.. = QCODOM YUPENICHHH CO CTPOTHM PEKUMOM; [H BCIIECTBHE] OFpAHMYEHUs €ro
npaBa Ha CBOBOY NepeBLKEHIST 1 ONaceHUH 3a cBoe Oymymee...
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C yuetom TorO (haKTa, 4TO YroNoBHOE Npecnenoranue [3aseuTeNs] GBUIO OKOHYEHO
BBIHECCHHEM ONPABIATEJLHOIO TPHIOBOPa, CYA CYMTACT OYEBHAHBIM M HE
TpeGyIommM  ansHeHIero JOKa3kiBaHMS TOT (AKT, YTO HCTHY OBUI IPHYMHEH
MOPAJTBHELA BPEJ, IOCKOJLKY BCIENCTBHE HE3aKOHHBIX HeMCTBHH rOCYNapCTBEHHBIX
JIOJDKHOCTHEBIX JIHL, OH OB JIMILEH CBOETO IIpaBa Ha CBOGOAY MEPENBIOKEHMS, & 6ro
npaso BEIGOPa MecTa IpOXKHUBaHAsA OBUIO OFPaHIYEHO.

Ilpu onenke pasmepa NeHEKHOH KOMICHCALHH CYyZl NMPUHHMMAET BO BHHMAaHHE
CTeLeHh HDPABCTBCHHBIX CTpajyanuii [3dspuTens], cesasaHEBIX ¢ [daxToM ero]
COIEpXaHust HON CTpakeH, BKIOYas Heu30EKHBIE KOHTAKTHI C 3aKIOUEHHEBIMH,
OTPaHIYEHHS, CBS3aHHEIE € OCOBEIM DEXHMOM CIENCTBEHHOTO H30M1TOpa [H]
IPOJIOIDKHTENLHOCTE cofepxanus [ero] nox crpaxett (Gonee 24 mecaues), [kotopoe]
TPOH30LIUTO B rOAEI FOHOCTH [3agBHTEN ).

B 10 xe Bpems, cyn npuHEMaeT BO BHuMaHHe TOT (akT, YTO 3ajepIKAHHeE
[saseuTenst] [u] 3axmoueHye noa cTpaxy U HpoayeHHe Cpoka [ero) COIepIaHUs MOx
crpaxeit OBUIM  [POMIBCHEHEL B  PaMKAaXx, NPENYCMOTPEHHEIX — YrOJOBHO-
TPOLCCCYANIBHEIM 3aKOHOM, HMEIHCE CYLIECTBEHHbIE OCHOBAHHMS U HOJO3PEHUS K
obsureRuA [ero] B coepImernH 0COG0 TSKKOTO NPECTYMIEHHS, KOTOPOE IOBIEKIIO 3a
coBOH JIMIICHHE XEPTBBI XH3HH; B XOAe PasGHPaTeNsCTs N0 YroNOBHOMY ey Npasa
[3asBuTens] ma 3amury GbUt COBMIOEHE!, He YCTAHORJCHO (DAKTOB HEHAIENALIHX
HE3aKOHHBIX JAeHCTBMH €O CTOPOHBI CIE[CTBEHHBIX OPraHOB, paGOTHHKOB
CIIEICTBEHHOTO M20JIATOPA WY CYOBY.

19. B meycranornenusiit neus B 2007 roay OTBETYHK IOAAN B OGIACTHOM
CYZ KaCCAaUMOHHYIO xano0y Ha pemenye ot 6 mapra 2007 roza.

20. Ompenenenuem or 24 mas 2007 roga o6macTHOM CyX 9acTHYHO
YIOBIETBOPMII KaCCaUHOHHYIO Xano0y. B 9acTHOCTH, COrVIACHBINMCE ©
AOBOJAMH CyJla HEPBON MHCTaHUMH, 0BNACTHOI CyN cuel, yTo «TpeGoBaHus
craterr 1101 T PAXKIAHCKOr0 XOJeKca B YacTH OOOCHOBAHHOCTH H
CIPaBEIHBOCTH TPH ONpPEAESEHNH pasMepa KOMICHCAIMM MOPAIBHOIO
BpeZay, a Taroke «0coObie 0OCTOATeNECTRA Jena» TpeOyIoT COKpamIeHHs
pasmepa xommencamuu go 100000 py6medt. B ocranssoit wacta cygn
OCTaBHJI pelIeHyE CyAa NepBOi MHCTaHLHK 0e3 U3MEHEHs.

21. 27 aprycra 2007 roma Ilpesumuym Bonrorpanckoro o6nacTHOro
Cyda paccMOTpeNl Nejl0 B HaA30pHOM INOPSAKE, OTMEHHJ BEIBOABI CyHa
OTHOCHTEJIBHO ~ pasMepa KOMIIGHCAMH MAaTepHalbHOro ymepba M
HPEKPATUIT IPOU3BOJCTBO B DTOH 4acTH. B 5TOH CBA3M CyJ| OCTAHOBUII, 4TO
cormacyo crarbe 135 VIIK tpeGoBaHus 0 KOMIEHCAMH MATEPHAILHOTO
ywepba,  BO3HHMKAIOIIHE  BCIEJCTBHE  HE3aKOHHOITO  YIOJOEHOTO
NPECICAOBAHUSA, HAXOAATCSA B KOMIIETCHIIMH YTOJOBHEIX CYOOB M JOJDKHEL
paccMaTpuBaTbCA B COOTBETCTBHM €  IOJIOKCHUSAMH  YrOJOBHO-
IIPOLIECCYaNEHOTO 3aKOHONATENBCTRA,

22. Ilo-pumumoMy, 3asBHTeNrO 0e30TIararTelbHO OBIa BEILIAYCHA
KOMIICHCAIM MOpanbHoro spepa. Her yxasanuii Ha TO, 4TO OH, crenys
ykazanuam Ipesuauyma Bonrorpagckoro obnactHoro cynma, obpamancs B
YTOJNIOBHBIE CYJBI C LENBIO IONy4eHHA KOMIIEHCALMM MATEPHANILHOTO

yiepba.
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[l. IPUMEHUMOE HAIHOHAJILHOE 3AKOHOJATEJILCTBO U
ITPAKTHUKA

A. Tos1o3KeH ST 0 COePIKAHUH B CIEACTBEHHOM H30JIsITOpE

23. Koneturymus Poceuticoit Pepepaunn ot 12 nexabps 1993 ropa
YCTaHABJIMBACT, YTO apecT, 3aKIIOYEHHE IIOJ CTPAXXy M COMEPIKAHUE MOJ
CTpakeil IOITYyCKAIOTCs TOJNBKO NO cyaeGHOMY penienuro (cTarss 22).

24. B cooTBeTcTBUM C  VYIOJNOBHO-IPOLECCYANLHBIM  KOAEKCOM
Poccuiickoit @eneparmu (nanee — «YIIK») pemenye 0 3aKimrOUeHUH 10/
CTpaXy UIIM NPOITICHNH CPOKOB CONEPIKABMA B CIIEACTBEHHOM M30JIATOPE B
OTHOWIGHWH II0/IO3PEBAEMOT0 MM OOBHHAEMOTO MPUHUMAETCA DANOHHBEIM
UM TOPOJICKMM CYNOM HAa OCHOBaHHMM OOOCHOBAHHOIO XOHATalicTBa
NpoKypopa, Ha OCHOBAHWK COOTBETCTBYIOIMX IOKa3aTebCTB (YacTH 1, 3-6
crateu 108 v gacte 2 craTtou 109).

b. Ilpase Ha KoOMIEHCANHUI® 33 HE3AKOHHOE YIOJIOBHOE
npecaegoBaHue

1. VIIK PO

25. T'mapa 18 Kopnexca peryaupyeT Tak HasEIBacMOe «paBo Ha
peabMiuTanuio», KOTOpoe, Cpead TXpOYero, MnoIpaszymeBaer IIpaBO
TpOXKIaHNHA Ha [ONyYeHHWE OT TOCYyNapcTBa B IIONHOM obBeMe
KOMIICHCAINH MaTepHaIbHOTO yiepda H MOPalbHOTO BPeIa, IPUIHHEHHEIX
B PE3yNbTAaTe HE3aKOHHOIO YroJIOBHOIO TNPECIENOBAaHMA HE3aBHCHMO OT
BHHE] OPraHOB JIO3HAHNS, NPOKYPOPOB MM cyoB (4acTs 1 crateu 133).

26. TIpaBo Ha KOMIIEHCALMIO BO3HUKAET B CIIyYae OIPABIAHNS, a TAKKE B
pAie MHBIX CIy4aeB, KOTAa YTONOBHOE IPECHeIOBAHHE TPEKPALIAcTCa Ha
TaK HA3BIBACMBIX «PCAOMINTUDPYIONMX OCHOBaHHUSXY», T.€., HANIPHMED, B
clydae OTKa3a CTOPOHKI OOBMHEHMsI OT NpECNCHOBAHUA, WM B Clydae
NPEKpalIeHUs] YTrOJOBHOIO IpPEeCAefOBaHUs. BBHUAY OTCYTCTBHA COCTaBa
NPECTYIICHHA, MM B CIy4ac HENPUYAaCTHOCTH JHIA K COBEPIIEHHIO
npecrymiesuss (yacth 2 crateu  133). Tem He Menee, npaBo Ha
KOMTIEHCAIIMIO HE PACIpOCTPAHSIETCS HA Cllydad, KOrjla NpecieoBaHue.
MPEeKpaIieH0 Ha «HE peabUNUTHPYIOUIMX OCHOBAHHAX», TAKUX Kak
aMHUCTHS WIHM MCTEYCHUE CpOKa JiaBHoCTH (4acts 4 crateu 133).

27. B wactHOCTH, JacTh 3 ¢TaThu 133 mpeiycMaTpUBaeT, uTo IIpaBO Ha
KOMIICHCAIIMIO B COOTBETCTBUM C raBoi 18 umeer moboe NULI0, HE3aKOHHO
TOJBEPTHYTOC  Mepam  NPOLECCYANTPHOTO  NPHUHYXKICHUS B XOJE
TNPOU3BOACTRA II0 YIOJIOBHOMY [y,

28. B ompaBpaTenpHOM HpUroBope cyn oGS3aH SBHO yYKasaTh MpPaBo
rpexpanvpa  Ha  «pealunuraupion  (cratea 134).  TpeGopanme o
KOMIICHCAUMH MaTepuaibHOro ymepba MojaeTcs B TOT JKE CyH, KOTOpPBIH
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BBIHEC OMpaBAATENLHBIA TPUATOBOP WJIM MOCTAHOBIEHHE O NpPEeKpalleHUu
YTOJIOBHOX'O TIpeciiefioBanus (dacTs 2 crathu 135), Torma kax tpeGosanme o
ACHEXHOH KOMIICHCALMH MOPJIBHOTO BPEZa NONACTCS B IPaXHaHCKuil Cyl
M PacCMaTpUBACTCS B COOTBETCTBUM C YCTaHOBICHHBIMH TpeGOBaHUSMMU
['paxnanckoro npoueccyalbHOro Kojexca (Jacts 2 crarsu 136).

2. I pasicoanckuii kooexc

29. Tpaxmanckuii xomexkc Poccuiickoi Qenepalldd  COACPIKUT
CHEIYIOMHE TTON0MKEHUS:

Cratest 1070: OTBercrBeHHOCTD 32 Bpe, NIPHYNHEHHBIH He32 KOHKRbIMH AeiCTBHAMH
OPraHoB NO3HAHMS, BPEJBAPUTEILHOIO CIEACTBHS, IPOXYPATYPHI H CYA2

«1. Bpefi, NpWMYMHEHHBIH IPLKIAHMHY B pe3yieTare HE3aKOHHOIO OCYXKUEHHS,
HE3aKOHHOTO TPHBIEYCHUS K YrONOBHOH OTBETCTBEHHOCTH, ... [HIH] HE3aKOHHOIO
NPUMEHCHAS B KAYECTBE MEPEI NIPECEYEHMA 3aKIIOUYEHUS IOR CTPAX ¥... BO3MENIAeTes
3a cyert Kasuel Poccuiickoit denepauny, a B CIyqasix, OIPEHYCMOTPEHHEIX 3AKOHOM, —
3a cyeT KasHel cybnrexTa Pocoulickoit Mepepanuy ... B NOTHOM OOBEME HE3ABHCHMO
OT BHHBL ROJLKHOCTHBIX JIUI, OPLaHOR ...»

Cratbst 1100: GcHoBanus KOMIIEHCAIHH MOPAILHOYO Bpeaa

((KOMHCHC&IIHS( MOPAIBHOI0 Bpe€la OCYIWICCTRIICTCI HE3ABHMCAMO OT BHHBI
NpHYHHHATENA Bpeaa B Cay4asx, Korga.

Bpell NpPUYMHEH TpaXJaHUHY B pPE3YNBTATe €ro HE3IAKQHHOIO OCYKASHHS,
HE3aKOHHOTO MNPUBIEYEHHs K YTONOBHOM OTBETCTBEHHOCTH [WiM] HEZaKOHHOIO
TPUMEHEHUS. B KAYECTBE MEPBI MPECCACHHSI 3AKTHOUCHUS TIOL CTPAKY...».

3. Ipaxmuxa Koucmumyyuonunozo Cyoa u Bepxosnozo Cyda
Poccuiicxoii @edepayuu

30. B onmpemenenumm Ne 242-O or 21 ampens 2005 roma
Koncrutyunonsetit Cyn, inter s 172, yCTAHOBHI CIIEAYIOIIEE:

« .. ctatbsg 133 [VIIK] ... HE OrpaHHYHBAET BOZMOKHOCTbH NOJNYYEHHS JIHIOM
BO3MEINEHHS BpeAa, NPUYHHEHHBIM HE3aKOHHBIM YIOJIOBHBIM IIPECIIENOBAHHEM,
TOJILKO CIIyHasMi peabrdTalny OAO3PEBaeMOro Wis 0GBUESEMOrO ...

CootsercTBenino, dacts 1 crateu 1070 W vacte 3 crarsm 1100 I'paxaanckoro
xonexca Poccmiickoii (enepanuy, 3aKpemisi, YTO BOIMEILEHHE MATEpPHANILHOIO
ymepba ¥ KOMIEHCAUMS MOPATLHOIO BPENa, NPUYMHEHHLIE IPAKIAAHHHY B
pesynpTaTe, B YaCTHOCTH, HE3AKOHHOTO ... 3aKIHOYSHHS NOJ CTPAKy, NPOUIBOISTCS
HE3aBUCHMO OT BHHEI COOTBETCTRYIOIIUX JOJDKHOCTHBIX JIWL, HE CBA3BIBAIOT
OPUHATHE pelieHUsS 06 3TOM TONBKO ¢ HATUYMEM BEIHECEHHOTO B OTHONIEHHY 3TOTO
CPXAAHKMHA OTIPaBAATEILHOIO IPUIOROPA ...

TaxumM 06pazoM, AeHCTBYIOLICe 3aKOHOAATENECTRO | .. HE BCKIFOYAET BOIMOKHOCTE
TNIPUHATHSA CYAOM PpEINCHES O BO3MELIEHUH MaTepHaNbHOro yinepba M MOpambHOro
Bpeaa, NPHYAHCHHBIX TPAKIAHUHY HE3AKOHHEIM INPHUBICYEHHEM €ro K YroJOBHOH
OTBCTCTBCHHOCTH M HE3aKOHHEIM IPHUMEHEHHEM K HEMY MEpBI NIpECcEeueHus B BHIE
3AKICYECHUS N0 CTPaXKY, B TOM HHclie B CIIydasX, KOrAa OpraHoM NpeaBapUTeIIbHOTO



TIOCTAHOBJIEHUE ITO JENY «CEPTEH COJIOBLEB npotus POCCHUM» 7

pacciienoBanHs, NPOKypopoM WM CyIOM He TPWHATO peuleHHe O NoJHOM
peabunuTaLyy NoA03PEBAEMOro MM 0GBUHSEMOTO. .. »

31. B onpenenemun Ne 47-0-O or 18 smsaps 2011 roma
Koncturyumonnsit  Cyn  nomrsepmmn, uro crared 133 YIIK u
COOTBETCTBYIOIINE HOJIOXKEHHS [ paXXIaHCKOr0 MpOIEcCYaTbHOr0 KOIeKca
HE CTaBAT NPHHATHE PEUICHUSA O BO3MELWECHHH MATEPHANLHOIO yuepba u
MOP&JIBHOTO BpEJa B 3aBHCUMOCTH OT BEIHECEHWS ONPaBAATENHHOTO
IpUroBOpa W HYTO ¥ B HHBIX CIy4asX B 3aBHCHMOCTH OT KOHKPETHBIX
OOCTOATENLCTB  fIefa COOTBETCTBYIOINME IIONOXNKEHUS HEe HCKITIOUALOT
BOSMOXHOCTE ~ IPHHATHS Cy[aMu YKa3aHHOI'O pEHICHHA B  CiIydae
NPUYIMHEHUS BPEIa B Pe3yJIbTaTe YTOIOBHOIO IIPECIeIOBAHHL.

32. Koncrarymuormsit Cyn 0co6o otmedaer B onpenenerny No 1583-0-
O ot 17 moabps 2011 rozxa, Yo B COOTBETCTBHH ¢ YaCTHIO 3 crarbm 133
VIIK npaBo Ha BO3MEIICHUE BpeXa B HOpsJIKe, YCTAHOBICHHOM ITagod 18
VIIK, wumeer oboe MO, HE3AKOHHO MOIBEPIHYTOE  Mepam
IPOLECCYATBHOT0 NPHHYNKACHAS B XONE NPOH3BOACTBA IO YrONOBHOMY
Ieny.

33. B nocramosnenmmr Ne 17 ot 29 mosbps 2011 roma [Tnenym
Bepxosmoro Cyma Poccuiickolt  ®emepanun  gan PasBACHEHUS O
OPUMEHCHHY  CyNaMM  IIOJOXCHHH,  KAcarolmuxcs  BO3MEIeHHUs
MaTepHaIbHOro yiepba 1 MOPalbHOro Bpela, IPUIHHEHHEIX B PE3YIIETATE
HE3aKOHHOTO YrOJOBHOrO upecnenosanus. OH OTMETHN, B YaCTHOCTH, UTO
IpH  OUeHKe TpeOOBaHMM O KOMIGHCAUMH MODAILHOTO  Bpesa
HAIAOHATILHBIM  CyZaM HEOOXOIMMO YUMTBIBATH CTENICHbL M XapakTep
(U3UYECKIX U HPABCTBEHHBIX CTPAlAHUH, CBA3AHHEIX C HEIABHLYAILHEMY
0COOEHHOCTAMY JIMITa, KOTOPOMY IPHINHEH BPEl, H MHBIE 0GCTOSTENbCTEA,
TaKAEe KaK IPOJOJDKATENHHOCTS CYHOTPOM3BONCTBA B OTHOIIGHHH HETO,
JJIUTENBHOCTE M YCIOBHS COACPIKANHUA TIOM CTPaXKEH, BUI UCIPABHTEILHOTO
YYPeHACHUA, B KOTOPOM JIMLO OTOBIBATIO HAKasaHUe, a Taioke TpeGOBaHU
pasymMHOCTH M copasemmBoctd. Cymam Takxe Oblia  pa3nscHeHa
HEOOXOMUMOCTS H37araTh JAHHLIE 0GCTOATENHCTBA B CBOMX PELICHHSK O
BO3MEIEHUH ymepba u Bpea.

34.  KacarenbHO  TONKOBAHWA pPOCCHHCKHMMH — CYIAMH  TIOHSTHS
«HE3aKOHHOCTH) YTOJOBHOTIO IIPECIENOBAHMS B CONCPIKAHUSA MOJ CTpaKeH
oM. nocraHosienne Epponefickoro Cyna ot 19 mrons 2007 roma no ey
«Tperantkun  npotus  Poccum»  (Trepashkin v, Russia), xanoba
Ne 36898/03, nynxT 62).
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IIPABO

I IIPENIONIATAEMOE  HAPYIIEHUE IIYHKTA 1 CTATBU 5
KOHBEHIIY

35. asBuTeNs XKanoBancy Ha OCHOBaHuM crated S w 6 Konsennun na TO,
9T0  CONEPIKAHHE ero moj CTpaxxed B mepmox mexny 20 u
22 mapra 2005 roma 68110 He3aKoHHeM. Cyz cumTaet, 4T0 jammas sxanoba
AOIKHA OBITE paccMOTpena B PaMKax DOANYHKTa «C» MyHKTA | CTaTsy S
Komsenmun, xoropas rmacur caenyiouee:

«l. Kaxcaptit umeer npaso ua csoGony u JtuyHyo HEIPUKOCHOBEHHOCTE. HukTO He

MOXET ObiTh JIAEH CBOOONBI HHaYe, KaK B CIIe QYOI X cnyqyadgx m B nopsanxe,
YCTaHOBJICHHOM 32KOHOM:

(c) saxonHOe 3anepxanue wn 3aKMIOUCHNE NOA CTPAXY NHUA, NPOUIBERCHHOE C
TEM, 4TOGEI OHO mpencTano mepen KOMIETEHTHELIM OpraHoM 1o o6ocroBaHHOMy
TIONOSPCHHIO B COBEPWIEHUM NPABORADYINEHHS WM B Cityyae, KOTZa HME0TCs
AOCTATOYHBIE OCHOBAHNU TONATATE, YTO HEOBXO LMo TPENOTBPATHTE COBEPIIEHNE UM
TPaBOHAPYIEHHS FIIN IOMEIIATS eMy CKPBITECS TIOCIE ero COBEpLICHYS;

k2]

A. oBons! cropou

36. Bractd yTeepiiamy, yro 3ajIBUTENH GONEe HE MOMET CYHTATLCY
(OKEPTBBD)  BCIIGNCTBHE  IPEINONAraeMoro HAapywieHwsd  crateu 3§
Koneenmmy, HOCKONBKY ' HallMOHANILHEIE  CYIBI NIOCTAHOBHIH, YTO
COLEPKAHUE €ro IO CTpakeH BBIIo HE3aKOBHEIM, H NpHCymHIH emy
xoMmnencanuio s pasmepe 100 000 py6oreit. Ony, B yactHOCTH, YTBEpXKAaITH,
9T0 CYIBI COYIM HE3aKOHHBIM BEChH CPOK COICPXaHUA 3asBHTENS HOX
CTpaXed, KOTODPELE, coriacHo noBomy Bnacreit, TOApasyMEBAET Taxdice
BKIIOYCHUE ITICPHONA BpPEMEHU mMexny 20 m 22 mapra 2005 roja, B
OTHOMICHHE KOTOPOIO 3asBHTEND ITONAT B Cyxn »xano6y. Bractu cremamy
SAKIIOYCHUE O TOM, YTO HAHOHATIBHLIC OPraH®l TOCYIapCTBEHHON BIACTH
HE TOJBKO NIPUSHAIN HapylueHue IpaB 3aIBUTENS, HO B NPEJOCTABHIH emMy
COOTBETCTBYIOLIYIO KOMITEH CAIIHIO.,

37. 3Bassurens HOMYEPKHYI, YTO HAUHOHAJIbHbIE CyIbl MpU3HAIK
HEZAKOHHOCTL CONEPKAHHA €r0 1101 CTPaXEH TOJBKO IOCHE BLIHECEHHS
OIPaBIAaTEeNLHOTO IPUIOBOPA, 4, KOTIA OH oxasan xanoly B o6nacTHOM
CYI Ha DPEIMET HE3aKOHHOCTH COACPIKaBKA ero HoJ crpaxedl B IIeprox
mMexny 20 u 22 mapra 2005 TOZa, OH OTKJIOHHJ ero- JOBOJEL, 3a4BHB, YTO
YKa3aHHOE HapylieHwe 6blio “HECymecTBeRHpIM».  Crenosatensho,
3aABUTENL MOCYUTAN, YTO COXpaHsier cTaryc COKEPTBBDY.
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b. Onenxa Cypa

1. IIpuemnemocmo

38. llpuayMast BO BHUMAHHE HOBOMIEL CTOpOH, Cyn, B IEPBYIO OYepens,
MOIDKEH  ONCHWTE, yTpardil JM  3asBUTENL CTaTyC  «KEPTBLD»
IIPEATOIAracMOro HapYIICHUS CTATEH 5 COIVIACHO YTBEPIKACHIIM BiacTei.

39. B stoit cessu Cyx HANOMITHAET, 9TO MMEHHO HallMOHABHEIE OPTaHb]
POCYAapCTBEHHOH BNACTH JOJDKHB IIEPBBIME IIPENOCTABIATE KOMITEHCAITHIO
B CBA3H C JMOOBIM HpeInoNaraeMsiM Hapymenuem Kompemmmm B To xe
BPEMS, PEIICHHE HITH MEPa, TIPUHIMAEMEIC B [IONE3Y 3aSBUTEIA, HE MOTI'YT, B
NPUHIANE, OBITH NOCTATOUHBIME VI JIHIICHUS €ro CTaTyca (OKEPTBEI» B
pamvkax crared 34 KoHBeHUMN, 32 WCKIIOYCHHEM ClIy4aeB, Korjua
HalMOHATBHEIE OpPIaHbl IOCYJAPCTBCHHON BIACTH OpAMO HIIH KOCBEHHO
npusHany Hapywenue IConsennum o 3arem TPENOCTABUIIN KOMITEHCAITHIO 32
9TO HapyIMICHHE (CM. IIOCTaHOBIeHHe Bossmiol Ilamaron Eppomeiickoro
Cyna no peny «edren mporus I\ epmannny (Gdfgen v. Germany), xanoba
Ne 22978/05, wynxr 115, ECHR. 2010, ¢ nansuefmaMy CCBUIKAMH).

40. Brmacte yTBepxmami, 4TO CHEAYCT CYMTATh, YTO BBHIBONEI
HAlMOHAIBHBIX CYIOB TIO NENy O KOMICHCAIMM B YACTH HE3aKOHHOCTH
COICpXaHHus 3adBUTENS IO CTpaKeld, OXBATHIBAIOT RBEChH CPOK  ero
CONEPAHHAS IOA CTPAKEH, BKIOYAS OCIAPUBAEMBIA IIEpPHON BPEMEHH
mexny 20 i 22 mapra 2005 roxa.

41. B oroit cessu Cynm cpasy xe OTMEYALT, YTO Yy HEro yxe Opuia
BO3MOXXHOCTE PAcCMOTPETH CXOXHE HOBOIEl Biacreit B pame nen,
SaIpATMBAIONIMX  «IPOM3BOACTBO IO  peabHIMTAIHE», B KOTOPEBIX
poccHiickEe CyABl  COWIH COJCpXaHKe 3asBUTENEH TOX crpaxeit
HE3AKOHHBIM  ITOCIIC  BEIHECEHHS  ONPaBIATENIBHEIX UPUIOBOPOB B
OTHOIICHUHN 3aABUTENCH (CM., HAIPUMED, BHILEYKA3AHHOE NOCTAHORIEHHE
Egporeiickoro Cyza no gerny «Tpenawkns npotus Poceuny, MYHKTBL 69-
70, @ mocraHoBIEHHE Esponeticxoro Cyna or 17 mrons 2010 roja mo Aexy
«lepbaxos  mporus  Poccum»  (Sheherbakov v, Russia), xanofa
Ne 23939/02, mynxrer 55-63).

42. B 9aCTHOCTH, B IOCTAHOBJIEHHH IO neny «Tpenamkus» (Trepashkin)
Cyn yxasan, dro, HECMOTPS Ha BBIBOIEI HAUMOHANIBHBIX CYIOB O
HC3aKOHHOCTH  CONEpXaHMsl  3asABMTENS [TOJ CTPAXKEH  BCIEACTBHE
BBIHCCCHMA €My ONpPaBRATENBHOTO IPHIOBOpAa M HA TO, YTO CYIBI
TIMATENBHO HE paCCMATPUBANA €M0 JOBOIL! HA OCHOBAHMY CTATHU 5 B YACTH
HAPYIEHUH NP COAEPIKAHUM €ro 0N CTPaXKeH, OH rOTOB JOIIYCTUTD, YTO
COOTBETCTBYIOMICE TIOCTAHOBICHHE, TO KpaifHeit Mepe, 1o CYIIIECTRY,
CONePXHT IpusHanue (akra Hapymenus ero IpaB B COOTBETCTBHH CO
crateedt 5. Cynm, mOmYepKuBasg, 4ro He Oymer nomXOMHTL K Ieny ¢
YPE3MEPHLIM (’pOpMaanOM, Chgan BBIBOIL O TOM, YTO «HE3aKOHHOCTLY,
YCTAaHOBICHHAS HaIHOHANBHBLIMK CYNaMu HOCHINIA Gonee OBUIHH xapaxrep,
UM CHE3aKOHHOCTE», yKa3aHHas 3asiBUTEIEM (CM. BBILIEYKA3aHHOE



10 [NOCTAHOBJIEHUE I10 AEJY «CEPTEY CONTOBLER npotus POCCUN»

ocranosnenue EBpomneiickoro Cyma mo peny «Tpenammun nporus
Poccumn, mymirsr 69-70).
43. C yyerom YKa3aHHBIX BERINE €1 H COOTBETCTBYIOIIHX IIONOKEHUIN

BBILICYKA3AHHBIMH HONOXEHHAMHE, MOMCET YTPaTHThL CTATYC (OKEPTBED OT
[IPEAITONAraeMoro HapyImenus ero 1IpaB COrNaCHO IOMITYHKTY «C» IyHKTa, 1
CTaTP¥ 5, HOpH  ycmoBHH, yro COOTBETCTBYIOMIME  MOCTAHOBIEHUS
HAllHOHANBHEIX CYMOB OTBEYAIOT TPEOOBAHHAM NPH3HAHMS 1 KOMIIEHCAI(HMH,
YCTAHOBICHHBIM NIPEUEICHTHOMN npaxrakoit Cyna. B a1o¥ cBasu on tamke
[IpUHUMAET BO BHHMAHUE ompeznenenns  Koncrurymmonnoro Cyna,
KOTOpbIC, OYEeBHIHO, IPEANONATatOT, 9TO BO3MOXKHOCTE KOMIICHCAI{UH
ywmepba ¥ Bpena B cBs3w o HC3AKOHHOCTBIO CONEPIKAHMS MOz CTpaxei,
[IOMUMO  BCEro Impodero, wue OTPAHHYHBACTCS CIYYAsIMH BBIHECOHUs
OUPaBNATENTEHOTO IPUTrOBOpa (CM., B HaCTHOCTH, IYHKTEI 30-32 BEILIE).

44. Bo Beaxom cyuae, Cyn manomunaer, uro ero 3ajjaya COCTOMT He B
abCTpakTHOH mposepke COOTBETCTBMS IPUMEHHMOro 3aKOHONATEILCTRA U
Ipaxtuky KomBerumu (cm., HalpyuMep, NOCTAHOBNEHNe Esporneiicxoro
Cyma or 29 HOa0ps 1998 roma no neny «bporan w mpyrue IIPOTUB
Coemmnennoro Koponescraay (Brogan and Others v. the United Kingdom),
oyeKT 53, Séries A No 145-B), a, xax YXC paHee yYKasBIBaloChH, B
ONPEACIICHUN TOIO, MOXET NH 3asBHTCNDL B JaHHOM JENe TPOAOIKATE
TIPETEHAOBATD HA CTATYC (OKEPTBEL) OT IpeanonaraeMoro HapymeHus ero
TIpas coracyo myuxry 1 craten 5 Konpenimmy,

45. Bosspamasnce k obcrosTenscTram fena u IpHHUMAs BO BHHMAHNE

HIDKCTIPUBCIEHHBIX TPHYHH,

46. Yro xacaercs LPH3HAHUS  TIPeAroNaraeMoro HApYIICHUA TIpaB
sagButeny, Cynm HAllOMWHACT, YTO CYTH Kano6ipl 3a4BHTENS COCTOUT B
LIpenoiaraeMol He3aKoOHHOCTH CONEPKAHUS €T0 ITOX CTpadkel B TEPHOL
mexay 20 m 22 mapra 2005 TOZa B culty oTCYTCTRUS COOTBETCTRYIOLIErO
HocTanoBieEus cyma. O Take YKa3BIBAET Ha TO, YTO 3a4BHTENL B

PasphiBa MEXIY pellleHuIME o SAKTIOYCHIUM IO CTPAXY (CM. MyHKTE! 13 1
15 BrIme).
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47. Tem He MeHee, 00JACTHOHN CyH OTKJIOHMI HOBOIEI 3asBUTENS Kak
«HECYIIECTBEHHBIE, COYTS, YTO PaHOHHEIN CYA He HAPYIIAl NPUMEHUMEIX
YLOJIOBHO-IIPOLECCYANbHEIX HOPM IIPH MIPOUIEHUH CPOKOB €0 3aKJTFOUEHHA
(cm. mynkr 15 BoIme). JIpyruMy CI0BaMH, OCTAETCA HESCHEIM, NPU3HAT JIH
obacTHOM Cyn MpenmojlaracMoe HapyIMeHHe HpAaB 3asBUTENS BCIEICTBUE
BO3HUKHOBEHMS pa3pelBa MEXAY NOCTAHOBNEHWAMH O 3aKMOYESHHM IIOX,
CTpaxy.

48. Cyx TaroKe OTMEYaeT, 4TO MPH PACCMOTPEHUH JeNa O KOMIIEHCALHUH,
HOCIIENOBABIIErO 33 ONpPAaBIAHUEM 3asBUTENs, PaMOHHBIA CYJ NpUIIen K
BEIBOJY, UTO NIpEciIe/OBaHNe OBUIO HE3aKOHHEIM, 4 TaKKe OTMETHII, YTO OH
«HE3aKOHHO cojepKajics moj crpaxei» (cm. myuxr 18 spume). B 1o e
BPEMS ¥ B TOM K& [IOCTAHOBIICHHUM CYJ[ HIOCTARHOBII, 4TO «3ajep)kanue [u]
3aKIOYCHUE [3asBUTENA] WO CIpaXy, a Takoke IPOJJICHHE CpPOKOB
comepxanusi [ero] Noj crpaskedf NPOU3BOAMIIMCE B COOTBETCTBHH C
YTOJIOBHO-IIPOLECCYATBHEIM 3aKOHONATEIBCTBOMY (TaM 3KE).

49. C ygerom BemeykazannHoro CyA =~ CYHTAET, YTO BEIBOMLI
HAlMOHANBHEIX CYIOB B JE€JaX [0 BONPOCY O NPHUMEHEHHH MEpEl
NPECeYCHHI U KOMIIGHCAIIMU NPUYMHEHHOI0 Bpeja ABJSIOTCS HESCHBIME U
JIBYCMBICJIEHHBIMU B YaCTH MPHU3HAHUS [IPEATIONAraeMoro HapyIIeHHs 1IpaB
3agBuTeNs. BiacTi He cMOIMIM pa3bACHUTE, MOYeMy, Ha ux B3riwia, Cyu npu
NPOBEJECHHH  OLEHKM  JO/OKEH  OTHATh  [pelnodYTeHHe  BRBOJAM
HAIOHANGHEIX CY/IOB TO. JIeNy O KOMIIGHCAIIMH, a HE N0 Jeny O
NPUMCHCHUM MeEpHl IIpECeYeHisl, a TAKKE HE NPEICTaBWI HUKAKHX
Pa3BSACHEHHH B 4acTH NMPOTHUBOPEYHH, COAEpXallUXCsS B yKa3aHHOM BEILIE
IIOCTAHOBJIEHMH paiioHHOrO cyza oT 6 mapra 2007 roga. B stoit cszu Cyn
0c000 0TMEYAeT, YTO JAHHOE JEJI0 HEOOXOAMMO OTICHUTE OT YIIOMSHYTOrO
panee nena «Tpenamxud npotus Poccrny, B KOTOPOM HallMOHABHEIC CYIEL
HEJBYCMBICIIEHHO YCTAHOBHJIM HE3aKOHHOCTH OCHAPUBAEMOI0 Iepuona
COIEepIKAHUS 3asIBUTENS IIOJ CTpakel, mpexie 4deM OH OBUT ONpaBAaH U
MOJy4H]l BO3MEIIGHHE Bpeda B XOoxe pasOuparelsctBa IO JAENy O
KoMITeHcalyn (CM. BEIIIeYKazaiHoe mocranosiaenue Epponeiickoro Cyna,
nyakt 12). Taxmm obpasoM, y Cynma MMEOTCSl Cepbe3HEIE COMHEHHS
OTHOCHUTENBHO TOTO, MOKHO JM CKa3aTb, YTO HAUMOHAJIBHEIC OpraHbl
FOCYRAapCTBEHHOH  BIacTH  XOTA OB IO  CymecTBy  IpPUM3HAIA
IIPeJIIONaraeMoe HapyIleHHe MpaB 3asgBUTEA B 5TOM AeIe.

50. B mobom cnydae, Jaxke ecly IOIYCTHTE, 4TO OHM 3T0 caenany, Cyx
He yOexIeH, 4To 3assBUTENIO NPEIOCTABIIN HAIEKAIYIO KOMIICHCALHIO,

57. B aroit ¢ca3u Cyl HaIOMUHAET, YTO OH IOTOB COIVIACHTECS C TEM,
YTO JeHeKHast KOMMAeHcalys yuepba 1 Bpesa MOKET MPeACTaBisTh COO0H
«UOAXOOAUIYIO» KOMIIEHCALMIO HJIA 3aiBHTENS, KOTOPHIA K MOMEHTY e
nonydeHuss Gonee He COIEPIKMTCA IO CTpakeil (CM. BEINIEYKAa3aHHOE
riocraHosieHue Epponefickoro Cyma o pémy «Tpemalikud MOpOTHR
Poccum», nyHkt 72, ¢ DansHEHIINMH CCBIKaMU).
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52. Ocraercs BBUICHHTH, MOXET JIM WPEIOCTABICHHAS 3asBUTEIIO
KOMHEHCAIMSI  CUMTATLCA — «OCTATOYHON»  (CM.  IIOCTAHOBJICHHE
Esporneiickoro Cyna ot 17 mexabps 2009 roga no peiy «llun6epre npotus
Pocerny (Shitvergs v. Russis ), %ano6a Ne 20075/03, mynxcrer 72-74).

53. B atoit cpasu Cyx yxassiBaer Ha TO, 4TO NOCNE OTMEHHI PEIIEHAH
CYIOB O NPUCYXICHHY KOMIIEHCAUMH B YaCTH MarepHalbHOro ymepba,
3asBUTENb MOT 0OpaTUTLCA 32 KOMIIGHcauue! yiepba B yroJoBHEIE CYIbI,
HO HET HHKAaKMX YKa3auud HA TO, YTO OH BOCIHONB30BAICS 3TOi
BO3MOXKHOCTEIO (cM. IyHKTs! 21 u 22 prime). Takoke OH He IOIHSIT STOT
KOHKPETHEIH BONpoC B cBoeit xanobe Cyny.

54. Yto KacaeTcs BO3MeIEHHS MOpalbHOro Bpena, CyX OTMEUaer, uro
HEBO3MOXHO OLEHUTH, OBUIO JIM OHO «ITOCTATOYHEIMY». B wacTHOCTH, mpm
obpamieHnn 3a KOMIIEHCAUMEH 3asBUTENs HE JKANOBANCA KOHKPETHO Ha
Pa3pEIB MEXIY MOCTAHOBJICHHAMM O 3aKJIFOYCHWH IOJ CTPaxy (cM., B
DPOTHBOIIONIOKHOCTG, BEINEYKa3aHHOE IOCTaHOBJIeHUWEe Epponeiickoro
Cyna mo peny «Tpemamxma nmpotus Pocewmy, nyHkr 12), uro Cym me
CUMTAcT HEOOOCHOBAHHBIM C Y4ETOM TOTO, YTO 00NACTHOMN CYH BCTYIHBIIEM
B CHJIy PEINEeHHCM yKe OTIIOHWI 3TU HAOBOJKI, B YCTAHOBJICHHOM INOPSAIKE
NPUBEACHHE® 3aIBUTENIEM, KOT/id OH BCE Ie HAaXOMMJICH MOJ CTpaxkeH.
Taxum obpasom, Toraa kak B gene «Tperaukuy npotus Poccrmy xanobst
3asABUTENIS CyJaM Ha KOHKDPETHBIH Mepuoj cONepXaHHs ero IoJ CTpake
IPH PACCMOTPEHUH JIENa O KOMIEHCAUH Mo3BositoT Cyay, B 94aCTHOCTH, ¢
TEM, YTOOBI €My NPENOCTABMIH BO3MEINCHUE YKA3AaHHOTO BPENa, B JAHHOM
Jlene OH He MOJKET C/IeNIaTh aHaJOTHYHEIN BRIBOA. Bosee Toro, Torma kak B
JaHHOM Jiel¢ HAlWOHAIBHBIE CYABl IPH [PUHATHA pEINEHHS O
IPEAOCTaBICHHY KOMIICHCALUY ONIMPAIUCh Ha COAEPIKAHUE 3aIBUTEN T10J
CTpa)XeH, CyTh UX BEIBOJOB Kacajach, B GOJIBIIEH CTENEHH, He3aKOHHOCTH
YIOJIOBHOTO IIPECICAOBAHUS 3AIBUTEINS.

55. B mrore, ¢ yyerom ykazamuoro Beume CyZI OTKIOHSET HOBOJ
BiiacTell M MOCTAHOBIAET, YTO 3asABUTENH BCE ELIE MOXKET MPETEHIOBATE Ha
CTATYC <(OKEPTBRI» OT IpPEANONaraeMoro HapylleHds ero MpaB B
COOTBETCTBHUU C NyHKTOM | crarsou 5 Konpenuny.

56. Cyn Taloke OTMEYaeT, 4ro jaHHas >kanoba He SBISeTcs SBHO
HeoOOCHOBaHHOH B 3HAYEHWW TMOANYHKTZ «a» INYHKTA 3 CTaTeu 35
KonpeHuuy 4 4TO OHa He SBISIETCS HENPHEMIEMOM 110 KaKUM-IM00 MHEIM
ocHoBaruAM. CliefoBaTeIbHO, OHA ABILIETCS HPUEMIEMOI.

2. Cywgecmeo dena

57. Cyn orMedaer, W CTOPOHEI HE OCHAPHBAIM TOTO, YTO HE OBLIO
HaanexamyuM o6pa3oM BEIHECEHHOIO MOCTAHOBJEHUS CyNa OTHOCHTEIBHO
CONCPXAHUA 3aIBUTENS] NIOA, CTpaxkeld 21 MapTa ¥ BIUIOTH HO BBEIHECEHMS
HOBOTO HoctaHoBNeHus 22 mapra 2005 ropa.

58. B 5T0it CBA3H OH HATOMMHAET, YTO N4 TOTO, YTOOH! COepKaHue Nox
CTpaXeil  0TBe4ano  TpebOBaHMAM  «3AaKOHHOCTH», OHO  JOJDKHO
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OCHOBBIBATHCSA HAa HAUMOHAJIBHOM 3aKOHONATENLCTBE (CM., CpEfy MHOIHX
Ipyrux NpeuefeHToB, HocTaHoBleHHe Epponeiickoro Cyna mo jneiny
«Xynoépos npotus Poccrm» (Knudoyorov v. Russia ), xkanoba Ne 6847/02,
myskr 149, ECHR 2005-X (spimepxxm)).

59. Ilpu paccMOTpeHHN JXaTOOH 3asBuTENs o0MaCTHOH CyN hpHIen K
BEIBOAY; 4YTO €ro JOBOAE 00 OTCYyTCTBUM CcymeOHOM CaHkKima Ha
3aKmrodeHue  ero  mox  crpaxy 21  wmapra 2005 ropa O
«uecyniectBeHHEIME». Cyx He Oynmer mMOApoOHO OCTAaHABIMBATECS Ha
KOHKPETHOM CMBICIIE 3TOIO YTBEPXKICHMS, KOTOpLIA OCTaeTcs BechMa
HenoHATHEIM. OH, TeM He MeHee, OTMEYAceT, UTO M paidloHHEI U 061acTHOM
CYJBI TIPU3HANY, YTO OB Pa3pEIB MEXKTY IIOCTAHOBJIEHUSIMH O 3aKUTIOUYCHUH
3asIBUTENIS IO CTPAKY.

60. OH Taroxke OTMeHaeT, UTO BracTw He CCEUTAMCE HU Ha KAKUE
MIPaBOBKIE HOPME], IO3BOJIAIOMME COAEPMATE OOBUHAEMOro TOJA CTpakeil
T10. HCTEUEHHNN CaHKIIMOHNPOBAHHOTO CPOKA €ro 3aKIoYeHnsa (CM. TaM XKe).
Kpome TOIO, U3 MIPUMCHHUMEIX IIOJIOKEHUM HaUMOHAJIBHOTO
3aKOHOJATEJIECTBA CJIEAYET, YTO B YTOJIOBHOM IIPOKECCE IMONHOMOYUAMHE Ha
IIPOJJIEHUE CpoKa colep Kanis OOBHHAESMOTO IO/, CTpakel 06nanaroT Cymet
M 4YTO 5TO TPaBHJIO HE JOIYCKAET ¥ He NPelyCMaTpUBACT HUKAKHX
HUCKJIIOYCHUI, BHE 3aBHCUMOCTH OT  IPOJOJDKUTEIBHOCTH — CpoKa
COAEPIKaHMsS TIOJ CTpaxkel (cM. MyHKTH 23 M 24 BEIUE, BBINICYKA3aHHOE
nocraHoBieHe Espornetickoro Cyna o geny «Xyno&pos npotus Pocerny,
uyskt 149; nocranosnenne Esponeiickoro. Cyna ot 25 oktabpsa 2007 rona
mo geny «JIéGenes mporms Poccuu» (Levesev v. Russia), xanoba
Ne 4493/04, nymkr 59; cp. nocranoenenue Esponeiickoro Cyma or 30
aaBaps 2003 ropa mo menmy «Hiuxono mporus Bomrapum» (Nikorov v
Buigs ria ), xanoba Ne 38884/97, nyukr 85; nocranopienue EBponeickoro
Cyna ot 9 Hos6psa 2070 roma no geny «Canaes mpotur Asepbaiimxanay
(Ssrayev v, Aserpoyan), xanoba Ne 40900/05, nyuxrer 46-48).
CrnepoBaTenbHo, ¢ YYeTOM TOTC (paxTa, 4TO B TEUEHHE COOTBETCTBYIOUIETO
mepuoia  BpPEMEHHM  He  CYUIECTBOBalIO  CyHeOHOTO  perieHus,
CaHKLMOHUPYIOWIEro COIepIkaHue 3asdBUTe/l noj cTpaxel,, Cya Ipuxogur
K BEIBOZY O TOM, YTO 3aKJIO4YeHMe ero moj crpaxy 21 mapra 2005 roma u
BIUTIOTH JO BELIHECEHUS HOBOTO MOCTAHORBJICHHS O 3aKTIOYEHHH IO CTPaKy
22 maprta 2005 roma OBIIO «HE3aKOHHBIM»® (CM. TAaKXKE IOCTAHOBICHUE
Erponetickoro Cynma ot 31 mong 2008 roxga no peny «CrapoxkaxoMcKuid
upotus Poccuu» (Sw roks domskiy v. Russra), aanoGa Ne 42239/02,
IyHKTH 62-64).

61. CnegoBaTensHO, UMENO MECTO HapyUICHUE TIOANYHKTA «C» MYyHKTA |
crateu 5 KonseHUmm.
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[l. IIPEOIIOJIATAEMOE HAPVIIEHME IIVHKTA 4 CTATBU 5
KOHBEHIIMHA

62. 3asBuTENE TAKKE XKATOBANCS HA OCHOBaHUM ctaTeil 5 1 6 KonBeHnum
na 1o, yro 22 Mapta 2005 ropa palioHHBIH Cy[ paccMaTpyBal X04aTaiCTBO
CTOPOHEI OOBHMHEHHMS O NPOJATECHUMH CPOKA CONEPIKAHHUS €ro IOJ CTpaxel B
OTCYTCTBUE €r0 aJBOKaTa U YTO OH HE PACCMOTPEN BONPOC O HA3HAYECHHU
eMy OecruraTHOro afBoKaTta WM IepeHoce 3acemamus. Cyn Oymer
paccMaTpHBaTh 3Ty KalloOy B KoHTekcTe myHkra 4 crated 5 KoHBenupu
(cM. nocraposnenne Espomnetickoro Cyna ot 31 mas 2011 roma mo neny
«Xonopxopckuit poTus Poccnm» (Khodorkovskiy v. Russia), %anoba Ne
5829/04, nynxt 203, 1 nocranosienne Epporetickoro Cyna ot 10 sHBaps
2012 ropa mo memy «Cokypenko npotus Poccum» (Soxurenko v. Russia),
xanoba Ne 33619/04, mywuxrer 94-95)., ITynxr 4 cTaThu 5 rJ1acur:

«Kaxmeii, K10 NuLiteH cBOGOILL B PE3yIBTATE apecTa UK 3aKIOUEHM IO CTPaXY,
UMEET NpaBo Ha Oe30TIIaraTeNsHOS PACCMOTPEHHE CYHOM IPABOMEPHOCTH €ro

3aKJIIOYCHHA NMOX CTPAXKY H HA OCBO_60)KJ_I6HHC, €CJIH €r0 3aKMIoYeHue NOK CTpaxKy
NPU3HAHO CYZIOM HE3AKOHHBIM). '

63. Cyn oTmedaer, YTO NpPH PACCMOTPEHHH Jela O COAEPIKAHUHU IIOJ,
CTpaXCH MHTEPECH 3asBUTEN NPEACTABIAN YaCTHEIH aaBokaTt, a 17 Mapra
2005 roma palOHHEIH CyH pewdI OTJIOKUTH 3ac€daHde Mo Jerny O
COTEP/KAaHUM 3aABHTENS MOJ CTPaXKeid MO MpUYHMHE OTCYTCTBHS aNBOKATA
sagBuTens. M3 COOTBETCTBYIOIIMX MOCTAHOBIeHUM cyaa (cMm. myHKT 17
BBIIIE) — M 3asiBUTENb HE OCIIAPHBAJ 3TOr0 — CJEAYET, YTO €ro aaBokaT
HajexamuM obpazoM Obwl H3BelueH o cyneGHOM 3saceianuu 17 Mapra
2005 rozma, He TpeOOBaN ero mepeHoca ¥ He YKA3BIBAI WHLIX NPUYHH, He
HO3BOJLIIOIIMX €My IIPHCYTCTBOBAaTE. lakke M3 HUMCIOUUXCS B
pacnopsoxkeHus Cyfa MaTepHanoB CIENyeT, 4YTO aJBOKAT 3asBUTENI HE
OpPHCYTCTBOBAll Ha MEPEHECEHHOM 3acemanuu oT 22 maprta 2005 roja,
HECMOTpPS Ha TO, 4TO 32 J(eHb OBLI M3BEIIEH O HEM 3a ero IOAMHCHIO (CM.
mynkT 12 perme). CornacHo IPOTOKONY 3acelaHUs 3asBUTENb, OyAydu
HagnexamyuM  o0pazoM NPOKOHCYTBTUPOBAHHGIM — PAMOHHBIM  CYIOM,
NOATBEPAUN, YTO HE BO3pa)kaer MPOTHB pACCMOTPEHUSA BOIPOCa O
COIepXXaHUN IOJ CTPaKeH B OTCYTCTBHE ero ajpokara (cM. ITyHKT 13
BEIIIIE).

64. Cyn HanoMuHaeT, 4TO pPacCMOTPEHHE JeNa O TPUMEHCHUH MEpBI
npeceyeHuss Tpedyer oco0oM CpOYHOCTH, a CTaThsd 5 B 3TOH CBA3M He
COIEPXUT TPSAMBIX YKazaHMH Ha npaBo oOpammeHus K OpUAIHIECKOH
nomomy. PasHooOpasuem uened obwsacuserca ToT dakr, yTo CTaThA 5
cojepxxuT Oornee rubxue mpoleccyalibHble TpeOOBaHMA, 4YeM cTaThs O,
TOTAa KaK SBJLICTCS 3HAUUTENRHO 00TIee XEeCTKOM B OTHOWIEHUH OBICTPOTEL.
IosToMy, kak HpaBMIO, CYZHbs BIIPaBE PEMIUTE HE HOMHUIATHECS, KOTJA
saxmouenHsl  ofecrieyut cebe  OpUIMHMECKYI0 TIOMOIN, a OpraHbl
FOCYyHApCTBEHHOM BracTH He 0043aHBI NPENOCTABIATL €MY OECIUTATHYIO
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IOPHANYICCKYIO IIOMOIIL B KOHTEKCTE PACCMOTPEHUs HeNa O COIepKAaHUH
noj cTpakelt (eM. BEIIIEyKa3aHHOE IOcTaHOBNeHKe Enponeiickoro Cyra 1o
aeny «Jlebenen nporus Poccumy, mynxr 84).

65. Ilpunumas BO BHAMaHMe BEILICH3NONeHHOe, Cyn IeNaeT BEIBOX O
TOM; 4TO ’XKajioba 3asBUTENI HA PacCcMOTpeHHe HAalHMOHANBHEIMU CYIaMH
BOTIPOCA O COMICPIKAHNY IO CTpaXKeH B OTCYTCTBHE €r0 agBOKaTa SBIAETCA
SBHO HEOOOCHOBAHHOH M HOIDKHA GHITB OTKIOHEHA B CHIY ITYHKTa 1 M
TTOJIYHKTa «a» IryHKTa 3 ctatbu 35 Kousenuuy.

Hl. HPUMEHEHUWE CTATBY 41 KOHBEHIIMM

66. Crates 41 KOHBEHIIMY TIACUT;

«Ecnu Cyn o6rsBiser, uro umeno Mecto Hapymenne Kousenmuu, rwin [TpoTokomos
K Heil, a BHyTpewHee npaBo Beicokoit Jlorosapusaromeiics CTOPOHBI KOMycKaeT
BO3MOXHOCTE JIMIUE YACTHYHOTO YCTPAHEHMA MOCHEeACTRII 3100 Hapymenust, Cyn, B
oiyqac HeoOXOMMMOCTH, TIPHCYKIAST CHPABELIHBYI0 KOMIIEHCANHIO NOTEpIeBmeit
CTOPCHE.

A. Yiuep0o

67. 3asurens notpeGosan 1 000 000 py6nelt B kauecTBe KOMICHCAIHY
MOpPaJPHOTO ~ Bpeda B CBA3H C €[0  HE3aKOHHBIM  YIOJOBHEIM
TIPECTIENOBAHKEM U COTEPIKAHUEM TIOJ CTPaKeit,

68. Bractu yTBepiIATHM, UTO OHM HE CYMTAIOT, YTO NPAaBa 3asBUTEIA
OBLIM HAPYIIEHE], Y IPUBENH JOBOX O TOM, 4TO, eciii CyJI TIPHIET K BEIBOJY
0 HapyweHHd KoHBeHIMH, KOHCTATAalUA HAPYIIEHUS GYNET HpeICTABILATH
€000l IOCTATOYHYIO CIIPABENIUBYEO KOMIIEHCALIHIO.

69. Cyn HamoMuHaer, 4TO pasMep NpefOCTaBIIEMON KOMIICHCALMH
MOpajbHOTO BpeJla OLEHMBACTCS C LENbr0 ofecneuenrs «KOMIICHCAH 3a
HPAaBCTBEHHBIC CTPajaHms, HEyHoOCTBO M HEONpPEeNeNeHHOCTD, BLI3BAHHEIE
Hapymesuem» (CM., HampuMep, nocranosnenue Esponeiickoro Cyaa ot
13 Hosabpa 2007 roma mo peny «Pamasu u npyrue npotus AnGaHuu»
(Remadni ana Ochers v. Abanis), xanoba No 38222/02, mymxt 99, u
noctavoenenue Epponefickoro Cyma or 4 mapra 2010 roma mo jeny
«Ityxarypos npotus Poccum» (Shcuks curov v. Russia), O CIpaBeIIHBOIL
xoMneHcauy, xanoba Ne 44009/05, myuxt 13).

70. Om Tarke OTMEYaeT, YTO IOCKONBKY 3aABUTENh YXKe MoTpeboBan
KOMIICHCAIMM MOPAJIEHOTO BPEJia B CBS3M ¢ YrONOBHBIM [pECIeT0BatieM B
OTHOLUEHHH HETO, NAHHOEe NPECIEI0BaHNUE HE SBISIETCS IIPEAMETOM JaHHOM
xanober. CrenosaTensHo, ero TpeGopaHMs B 3TOM 4acTW  CrAelyer
OTKJIOHHMTE.

71. B 1o xe Bpems, Cyx OTMeyaeT, 4To MM OBII CHENaH BEIBOX O
HapyleHuu nyHkTa | ctarem 5 KoHBenuuy BCNENCTBHME HE3aKGHHOCTH
COZiepIKaHUa 3asBUTENA NOA cTpaxed ¢ 21 mapra 2005 roga u BILUIOTH 110



16 HOCTAHOBJIEHME ITO JIEJIY «CEPTEM COJIOBREB npotus POCCHI»

BBIHECCHUS HOBOIO IIOCTaHOBNeHWs cyma 22 wmapra 2005 roma. Cyx
CYUTAET, YTO HapyreHue KOHBEHIHM, YCTAHOBICHHOE 110 JENY, HE MOXKET
KOMICHCHPOBATECSl MCKIIOYUTENEHO HpU3HaHMeM (axra HapyuleHus, a,
CIICNOBATCNIEHO, —mpucyXKnaer 3sasgsuremo 500 eBpo B Kadecige
KOMIICHCALMK MOPaNBHOTO BpEJa IUIOC JOOHE HAOTH, KOTODEIE MOTYT
OBITH B3EICKAHEI € 9TOH CYMMEL

b. Cyne6ubie pacxoqbl ¥ H3JepKKH

72. 3asBuTesNs He BEICTABIILT HUKAKUX TpeboBaHUM B yacTy CyaeOHBIX
pacxonos u uznepxkex. CooTBeTcTBeHHO, Cy/I CYMTAET, YTO OCHOBAHMI JUId
HPUCYX/CHHS €My KaKkoH-JIu60 CYMMEI B 5TOM OTHOIMICHHH HET.

B. IlponenTr! 3a npocpoYeHHbIi maaTex

73. Cyn cuuTaeT NpPHEMIEMEIM TO, YTO NpPOLEHTHAS CTABKA IO
NPOCPOYEHHEIM  IUIATEXKaM JOJDKHA OHTh YCTAHOBIGHA B pasmepe
IpenensHo yueTHoH crasku Erponeiickoro uedrpansHoro GaHka ruioc
TPH NPOLIEHTA.

HA OCHOBAHWU W3JIOXKEHHOI O Cyql
EJIVHOI JIACHO:

1. obvasun xanoby, NONaHHYHO Ha OCHOBAHHH MYHKTa | CTaTbu 5,
OTHOCHTEJILHO HE3AKOHHOCTH COACPIKAHUA 3asBUTEN IO cTpaxeii ¢ 21
Mapra 2005 roja ¥ BIUIOTH JO BEIHECEHWS HOBOIO ITOCTAHOBIEHUS O
TPOANCHUM CPOKA COACPMAHMA 3asBUTEN MoJ cTpaxkeit 22 mapra 2005
roJia TIPHEMIIEMO, & OCTATIBHYIO JaCTh KaNO6K — HENpHEMIIEMOIA;

2. nOCMGHOGUI, YTO MMENO MECTO HApyUICHHE MOIYHKTA «C» myHKTa 1
ctateu 5 Kousenruuy;

3. nocmanoewn

(1) uTo B TeueHHEe Tpex MeCsALEB, HAUMHAT €O HHS BCTYILIEHHS
NIOCTAHOBJICHUS B CHUIy B COOTBETCTBMH C ITYHKTOM 2 cTaTthd 44
KoneeHmy, rocymapcTBO-OTBETYNK O0A3aHO BHIIATHTH 3asSBUTEIIO
500 (maTeCOT) eBpO B KAYECTBE KOMIIEHCALMM MOPAILHOTO BpeEna,
BKItouas mobo Hajor, KOTOPEIM MOKeT o0jararecd HaHHAas CyMMa, C
MOCTICIYFOIHUM IIEPEBOJAOM B PYONIH IO KypCY Ha JAEHD BLIILIATEI;

(6) uro ¢ MOMEHTa HCTEUEHNT BEIIICYKA3aHHOIO TPEXMECTIHOIO CpOKa
70 MOMEHTa BRUUTATEl KOMICHCAIMM C BHINICYKA3aHHOM CyMME!
BLITIIAYHBAIOTCA IPOCTEIC IIPOLEHTHI B pasMepe, paBHOM MpenenbHoi
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ydeTHOM cTaBke EBpomelickoro uenTpalpHOro 6aHKa B TedeHHE
IIEPUOAa BEIIIATH NEHH, INIIOC TPYU MPOLICHTA;

4. omxnonwn OCTABUIYIOCS YacTh TPeOOBaHHN 3aSBUTENA O CIIPABEHIMBOU
KOMIIEHCALIHH. :

Copeplreso Ha aHITIMHCKOM $3BIKE; YBEHOMICHHE O TOCTAHOBJIEHUM
HanpasJieHO B MMUCBMEHHOM BHIE 25 ceHTs0ps 2012 roga B COOTBETCTBUY C
nmyHKTamu 2 v 3 npasuna 77 Pernamenra Cyna.

Copen Hunscen Huna Batiny
Cexpemape Tlpencenarens



